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A HISTORY OF AMERICAN LAW: POSSIBILITIES,
PROGRESS AND RESOURCES AND INITIAL
REQUIREMENTS
PAUL M. HAMLIN

I. POSSIBILITIES
History Long Advocated.-For many years lawyers and histori-

ans have talked about a History of American Law. They have pointed
out the need of such a history and have said that until it is written
a significant chapter in the story of the growth of American culture

and civilization will be lacking. That this conviction is well-founded
few will deny but almost insuperable difficulties must be overcome
before such a history can finally be written. The most pressing of
these difficulties relate to an understanding of what law was in force
during our colonial and early statehood periods, determining to what
extent the Common Law of England was a part of this early law,
and explaining and interpreting the growth and expansion of American jurisprudence, statutory law and judge made law throughout
North America. The nature and sources of the subject matter also
raise vexing problems.
These matters, to which consideration, study and analysis have
so far scarcely been giveii, are often confusing, even obscure. A satisfactory solution of them, however, as well as to a number of others,
must first be found before a beginning can be said to have been made
in the writing of a History of American Law.
When the subject of the establishment and growth of law in
America is scanned, it must be admitted that few sign posts appear
along the way, and that the territory to be mapped and studied is
almost as uncharted as were our virgin forests. Only in the past few
years has any serious attempt been made to outline the issues and
work that must be investigated and reported upon.' Moreover, before
PAuL M. H[Am= is Professor of Law at New York Law School.
1 A number of articles relating to this problem have been written within the past
few years. From among them the present survey has borrowed freely. Noteworthy
axe the following: James, Some Difficulties in the Way of a History of American Law,
33 Irx. L. Rlv. 683-688 (1929); Philbrick, Possibilities of American Legal History, 27
L. Lm. J. 191-213 (1934); Beale, The Study of American Legal History, 39 W. VA. L.
Q. 95-103 (1933); Pound, New Possibilities of Old Materials of American Legal His-

tory, 40 W. VA. L. Q. 205-211 (1934); Morris, The Sources of Early American Law:
Colonial Period, 40 W. VA. L. Q. 212-223 (1934); Hickey, The Unpublished Sources
for Early American Legal History, 40 W. VA. L. Q. 224-9 (1934).
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the necessary foundations have been laid, years must be devoted to
the preparation of studies upon this or that subject. Not only will
this be necessary, but the whole matter is rendered most difficult by
the number of jurisdictions that must be considered. For, as Professors Joseph Henry Beale and Eldon Revare James have pointed out,
while "the development of our legal history was not in one line,
but in fifty", 2 and "while a person might in one lifetime conceivably
master the sources, so that he could deal adequately with the legal
history of one state, he would find it a most difficult, if indeed, not
an impossible task to go further than this". 3 From what these and
other authorities have pointed out, much work, then, must be done.
Law a Social Science.-Although some students consider law to
be the most important of all the social sciences, it is not-as tradition perhaps would sometimes lead us to believe-a matter set apart.
Rather, it is inextricably tied up with the whole of our culture and
civilization. In truth, a number of the important phases of life must
be defined, explained and collated before even an attempt can be
made to write a history of the law of our country, or of any other
land. This implies that an entire period or epoch, the relation of that
period to the preceding one and, perhaps more pertinent still, the
influence of that era upon the civilization that succeeded it must be
known, expounded and elucidated. In other words the legal, economic, social, political, philosophical and religious life of a people
must be thoroughly understood and carefully interpreted before a
legal history of their time can be written.
Accepting, then, these conditions, it is relative to ask what research projects, bibliographies, studies, histories and reports have so
far been made of the material out of which a History of American
Law must be written.
II. PROGRESS
Eighteenth and Nineteenth Centuries: Interest Manifested in
Colonial Period.-A summary of the progress that has been made
shows that a few individuals, institutions and organizations have at
all times manifested some interest in the legal history of America.
Indeed, in every period of our history a concern at least, if nothing
more, has been shown. The early settlers were perturbed over what
law governed their activities and lives. Especially were they con39 W. VA. L. Q. 95 (1933).
3 28 Irx. L. REv. 683 (1929).
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cerned as to how much of the Common Law of England was in effect
and should be enforced in their settlements. Interest in this question
appeared from New England to Georgia, and in some areas became a
political issue. Invariably inquiry centered around the question of
what law, and how much of the law, the colonists had brought with
them across the Atlantic and put into effect in the New World.,
In none of the discussions that took place, however, was the
question reviewed at greater length, or with a greater display of learning, than in that series of arguments, opinions and debates held in
New York within the years 1731-1735. The immediate point at issue
was the right and authority of the King of England, directly or
through the colonial Governors, to establish courts of justice in the
American colonies without the advice, consent and approval of the
provincial general assemblies. Chief Justices Lewis Morris and James
DeLancey, and Attorneys-at-Law James Alexander, Joseph Murray
and William Smith, each rendered one or more particularized opinions
on the subject. In them the instant question was traced through English legal, constitutional and political history while at the same time a
broader question-the basis of the jurisprudence of the several colonies-was expounded in some detail. Especially was this emphasized
in the opinions of Chief Justice Morris and of attorneys William
Smith and Joseph Murray. Each argument and discussion expressed
what each participant, who at the time was at the top of his professional career, thought the law had been on these matters and what in
his day he believed it to be.5
At about the same time in the lengthy decrees issued by the High
Court of Chancery of the Province of New York in the causes of,
Solomon De Medina, Messesson and Company... against Rene Het
4 For a selection of statements concerning the basic law in force in the colonies
and extracts from these laws see: POUND and PLUCKNmTT, READINGS ON THE HISTORY
AND SYSTEM OF THE CommrON LAW 306-349, passim (3d ed. Rochester, 1927); GOEBEL,
CASES AND MATERIAL ON THE DEVELOPMENT OF LEGAL INSTITUTIONS (New York,
1937), passim; Dale, The Adoption of the Common Law by the American Colonies, 21 Air. L. REG. (n.s.) 553 (1882); WALSH, A HISTORY OF ANGLO-A-MERICAN
LAW, 85-97 (2d ed. Cincinnati, 1932); 1 HAMIN and BAKER, SUPREME COURT OF
JUDICATURE OF TEE PROVINCE OF NEW YORK, 3 vols. (New York, 1952-6), passhn.
5 MORRIS, OPINION REGARDING THE AUTHORITY OF THE KING OF ENGLAND TO ERECT
A COURT OF EQUITY IN NEW YORK WITHOUT THE CONSENT OF nE GENERAL ASSEMBLY
(Pamphlet, 1733); MURRAY, Mr. Murray's OPINION RELATING TO THE COURTS OF JUSTICE IN THE COLONY OF NEW YORK; DELIVERED TO THE GENERAL ASSEMBLY OF THE
SAID COLONY, AT THEIR REQUEST, THE 12TH DAY OF JUNE, 1734 (Pamphlet); SMITH,
MR. WILLIAM SMITH's OPINION HUmBLY OFFERED TO THE GENERAL ASSEMBLY OF THE
COLONY OF NEW YORK, ON THE 7TH DAY OF JUNE, 1734, AT THEIR REQUEST.

(Pamphlet).

HISTORY OF AMERICAN LAW

19561

. 6 and, Nekemiak Palmer et alia against Jacobus Van Cortlandt
and Adolph Philipse,7 historical questions connected with the law of
personal and real property and with admiralty law were argued from
the point of view of colonial conditions. A few years later the wellknown trial of John Peter Zenger considered the law of libel, adding
thereby a chapter in the struggle for freedom of speech and the press.'
In the next generation the right to have a verdict of a jury free from
review by a higher court, or reversal by the Crown-appointed Governor of the province received support as a result of a controversy
arising out of the case of Forshey v. Cunningham.9 And as the colonial period came to an end, Chancellor Tryon summarized and supported the several Ministry Acts of the province which constituted
the Church of England the established church in the colony. At about
the same time, Thomas Jefferson in Virginia was publishing the results of his studies of the law and legal institutions which had been
enforced in the colonies. 10 And, then, somewhat later, he, together
with James Madison, John Jay, John Adams, Alexander Hamilton,
and James Wilson in a number of well-known writings scrutinized the
bases of these institutions and explained the governmental organizations of the several new states and of the national government as well
as the nature of the jurisprudence which guided them.
These citations, then, few in number as they are, but capable of
being augmented,--support the thesis that during the eighteenth century in each of the British colonies of North America-and in a num*

6 This case was printed in a 48 page pamphlet in 1728 by William Bradford. For
the original minutes see: Chancery Minutes 1727, Hall of Records, Borough of Manhattan, New York City, and Orders in Chancery 1720-1735, Court of Appeals Hall,
Albany, N. Y.
7 For this case see: Ibid.; also see the papers, orders and decrees in this cause at
the Hall of Records, Borough of Manhattan, New York City. Also see Chancery Minutes 1927, loc. cit.
S A number of reports of this case were published. One imprint published in
Boston in 1738 was: A B~alr NARRATIVE or THE CASE AND TRYAL or Jom PETER
ZENGER, PRNTER OF THE NEW YORK WEEKLY JOURNAL.
9 Thomas Forshey (Forsey) v. Waddel Cunningham.

Ms. Mins. Supreme Court
of Jidicature of the Provhzce of New York, 1764-1767. October 27, 1764, et seq.

Hall of Records, City of New York. There is much material on this case which was
a civil trespass action for assault, battery and wounding. Violent controversy arose in
New York and other of the Colonies when an attempt was made from a jury verdict,
following an unexceptional trial, to bring the case before the Governor and Council
ty a writ of appeal after a motion for a new trial had been denied. For a full discussion with citation of authorities see indices in GOEBEL AND NAUGHTON, op. cit. and
JOSEPH H. SMITH, op. cit.

10 P. L. Ford, The Writings of Thomas Jefferson, 10 vols. (New York, 1892-1899);
G. Chinard, The Commonplace Book of Thomas Jefferson (Boston, 1927); Thomas
Jefferson, Notes on the State of Virginia (Paris, 1782).
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ber of the new states-there was being written a considerable body
of legalistic material of vital historical importance.
Progress in Nineteenth Century.-Nor did interest in the sources
of American law thereafter lag. After the turn of the century John
Taylor of Virginia 11 in An Inquiry in the Principles and Policy of the
Government of The United States, considered the philosophical basis
of the American state while James Kent in his famous Commentaries
on American Law discussed the foundations of American jurisprudence. These in turn were followed by Joseph Story's interpretative
Commentaries on the Constitution of The United States and his renowned Commentaries on Equity Jurisprudence. Although such writings and others were concerned primarily with the philosophy of the
American government and an exposition of existing legal practice,
procedure and institutions, they did summarize a portion of the history of our law up to that time and in this respect constitute fertile
source material.
Other commentators and reporters also were active during the
nineteenth century. In a long series of decisions from all sections
of the country the courts were interpreting the foundations and development of American jurisprudence. For one thing the reception
of the English Common Law in the Colonies and its relation to
American Common Law was again attempted to be explained and
12
reconciled.
Public Records.-Despite what may seem to have been a rather
meagre volume of American legal historiography during the nineteenth
century, it should be said that in neark every state that had once been
a colony under the crown, progress was made in another direction,
namely, in the gathering and printing of public records. Typical of
11 This inquiry was first planned in 1794, and published in 1814. "John Taylor of
Caroline" is the name usually given this man.
12 A few of the more noteworthy decisions relating to this subject were: Van Ness
v. Packard, 2 Pet. 137 (U. S. 1829); Wilford v. Grant, Kirley Cases (Conn.) 114
(1786); State v. Campbell, T. U. P. Charlton's Rep. (Ga.) 166 (1808); Morgan v.
King, 30 Barb. 13 (N. Y., 1858); Commonwealth v. Knowlton, 2 Mass. 520 (1807);
Bogardus v. Trinity Church, 4 Paige 178 (N. Y. 1833); Poweall v. Brandon, 24 Miss.
343, 362 (1852); Zeiswciss v. James, 63 Pa. St. 465 (1870); Canal Appraisers of the
State of New York v. The People ex rel. Tibbits, 17 Wend. 571 (N. Y. 1850); Le Barron v. Le Barron, 35 Vt. 365 (1862); Spaulding v. Chicago & N. W. R. R., 30 Wis.
111 (1872); Patterson v. Winn, 5 Pet. (U. S. 1831); Cathcart v. Robinson, 5 Pet. 264
(U. S. 1831); Mathewson v. Phoenix Iron Foundry, 20 Fed. 281 (1884); Williams
v. Miles, 68 Neb. 463, 470 (1903). Brief as is this list of cases, a reading of them
leaves no doubt that the contribution made by the common law to our jurisprudence
has been basic in character.
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such publications are, Documents Relating to the Colonial History of
the State of New Jersey, and Calendar of New York Colonial Manuscripts Indorsed Land Papers. Valuable as are these works, they are
not legal histories and should in no sense be so considered, although
they do contain much material of exceptional value for the writing of
a history of American law.
Judicial Histories.-In the same category are the histories of
the judicial systems, benches and bars, and legal institutions of the
several states which appeared around the middle, toward the end of,
and after the close of the past century. In form and content these
resemble Emery Washburn's Sketches of the Judicial History of
Massachusetts from 1630 to the Revolution in 1775. Richard F.
Field's The ProvincialCourt of New Jersey, and History of the Bench
and Bar of New York, by David McAdam. Works such as these
usually contain considerable material of sound worth, but in almost
every case their chief value is as guides for definitive studies-yet
to be made-of the subjects or problems with which they deal.
Court Minutes.-Another source of legal material published during the latter half of this century is illustrated by Joel Munsell's The
Annals of Albany, in ten volumes, and his Collections on the History
of Albany, in two volumes. In these were printed a fair portion of the
Minutes of the Mayor's Court of the City of Albany of the eighteenth
century, and, since the location of -the original records which Munsell used seem to have disappeared, the record he made is the only
one now available. Indeed, it is probable that after a complete survey has been made, it will be found that originals of a number of the
public legal records for each of the States no longer exist; that all that
remains of them are reproductions similar to those which appear in
Munsell's Annals.
Material in Law Reviews.-During these years law journals and
other magazines devoted to the law also began to print legal historical
material. A few articles in this classification,-for example Robert
Ludlow Fowler's series of papers on the "Organization of the Supreme
Court of Judicature of the Province of New York",--are scholarly,
3
historically sound and of real merit.1
Guides.-Certain guides to the sources and bibliographies likewise appeared at this time. The outstanding work under this heading
was Frederic J. Stimson's American Statute Law, the first volume of
13 19 Arm. L.

J. 66-489

(1879); 20 Id. 166 (1879).
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which came out in 1886 and the second in 1892.14 This work is the
most accurate and useful of its kind but has never been revised. The
only other publication at all comparable to it, and that for one state
alone, was Gross's An Index to all of the Laws of the State of Illinois, both Public and Private, which are not printed at large in
Gross's Statutes of 1869, 1818 to 1869.11
Treatises and Legal Expositions.--Several treatises and commentaries concerned with Anglo-American law as well as with American jurisprudence were also written before the close of the nineteenth
century. Three among these may be mentioned: Oliver Wendell
Holmes, The Common Law; John F. Dillon, The Laws and Jurisprudence of England and America; and Facsimile of the Laws and Acts
of the General Assembly for their Majesties Province of New York,
etc., At New York, published by the Grolier Club of New York, Robert L. Fowler, editor.
III.

AWAKENED INTEREST IN LEGAL HISTORY

Individuals and Institutions.-Legal scholarship during the nineteenth century was, however, not concerned primarily with the history
of law. It was only when young scholars who had received their law
school training within the closing decades of the last century and the
first quarter of the twentieth century, and who realized how the past
affects the law of the present, began seriously to turn their attentions
to legal history, that noteworthy progress in this direction was made.
It is true that not many were attracted, but the interest of those who
were, was sufficiently deep-rooted, and their work has been and is of
such quality as to give promise of sound growth in this area of our
cultural development. Furthermore, a number of historically minded
organizations, old in years and in service, underwent an awakening,
or a reawakening, to the pogsibilities inherent in judicial institutions.
Soon they as well as younger organizations gave research in legal history a place in their programs. Indeed, the last few years have witnessed the formation of several organizations or societies for the sole
purpose of preserving legal records and legal impedimenta. The length
of a list enumerating such organizations is impressive and contains
the names of such organizations as: The American Historical Association; American Legal History Society; Association of the Bar of
14 Volume II deals with corporations and to the legal historian has less value
than the first volume.
15 (Edited by E. L. Gross, 3d ed., Springfield 1870-74).
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the City of New York; Columbia University School of Law; New
York Law School; The Commonwealth Fund; The William Nelson

Cromwell Foundation for Research of the Legal History of the Colonial Period of the United States of America, A Museum and Other

Matters of a Legal Nature; Harvard University School of Law;
Henry E. Huntington Library and Art Gallery; The New York His-

torical Society; and New York University School of Law. Even
the United States Government, and the various State Governments
through the late Historical Records Survey expressed an interest

in legal history."6 Likewise individuals attached to the institutions
here named or to others of similar kind, or having no connection

with any organization, have during the present century either encouraged research into problems connected with the legal history of
17
America or have made studies of various aspects of it.

A number of other scholars have shown an interest in this field
while from among those here listed several have been more active

than the rest. The important consideration, however, is that all over
the United States as well as in England a wider interest in the founda-

tions, formation and development of American Law-and its future
as interpreted through the past-is being shown than at any previ-

ous time. The cumulative effect of this interest ought soon to show
itself in a considerable body of legal literature.
Possibilities Outlined-In fact progress already has been made.

Several writers, for example, have pointed out the difficulties in the
16 This lst, of course, is not inclusive. Other institutions, for instance, Northwestern University School of Law, Temple University School of Law, University of
Southern California School of Law, Yale University School of Law and state and
local historical societies have been concerned over the status of American legal history.
7 Among such personages are: Charles M. Andrews, F. R. Anmann, Joseph Henry
Beale, Melville M. Bigelow, Carroll T. Bond, Daniel J. Boorstin, Zechariah Chaffee, Jr.,
William Nelson Cromwell, William Tucker Dean, John Dickinson, Preston W. Edsall,
G. R. Farnum, Berthold Fernow, Worthington C. Ford, John P. Frank, Julius Goebel,
Jr., E. B. Goger, A. L. Goodhart, John W. Green, Evarts B. Greene, Grace G. Griffin,
Eugene Gross, William L. Gross, Walter H. Hamilton, Frederick C. Hicks, Charles J.
Hilkey, Putname Harrington, H. D: Hazeltine, Sir William Holdsworth, Oliver W.
Holmes, Charles M. Hough, William W. Howe, Willard Hurst, Eldon James, Lawrence
Keitt, Borris M. Komar, Leonard W. Labaree, Irving Lehman, William D. Lewis, Shaw
Livermore, Philip C. McCook, Henry R. McIlwaine, Wheeler B. Melius, George J.
Miller, Richard B. Morris, Charles F. Mullett, Raymond T. Naughton, Walter Nelles,
S. G. Nissenson, Victor H. Paltsits, Thomas L. Parkinson, Francis S. Philbrick, Theodore F. T. Plucknett, Roscoe Pound, Max Rudin, H. Clay Reed, Paul S. Reinsch,
Alison Reppy, Arthur P. Scott, St. George L. Sisuscat, Joseph H. Smith, Frank H.
Sommer, James Sullivan, Erwin C. Surrency, Dorothy S. Towle, John Vance, A. J. F.
van Laer, William L. Walsh, Charles Warren, G. A. Washburne, C. Wheaton, J. H.
Wigmore, Samuel L. Williams, Percy H. Winfield, Benjamin F. Wright, and Lawrence
C. Wroth.
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writing of a History of American Law, and have outlined what steps
must be taken for its accomplishment. Typical of these are, "Some
Difficulties in the Way of a History of American Law", 8 by Eldon R.
James; "The Study of American Legal History", 19 by Joseph H.
Beale; "Possibilities of American Legal History", 0 by Francis S.
Philbrick; Roscoe Pound's "New Possibilities of Old Materials of
American Legal History",21 and, "Legal History: A Research Program", by Willard Hurst.2 2 Bibliographies, and Guides to the Sources,
also are being prepared although the requirements in this field have
scarcely been touched. The most ambitious of such undertakings is
that which the Historical Records Survey worked upon. Its program
called for an inventory of all the public records-and as many private records as could be located-in each of the forty-eight states
and the District of Columbia. Included, of course, were legal records.
The publications which the Survey made after 1937 deserve high
praise despite the fact that in some cases they were not definitive.
One exemplary volume prepared by the New York State Historical
Records Survey Project (December, 1939) was the Minutes of the
Board of Supervisors of Ulster County (New York) 1710 to 1730. In
this connection A Guide to the PrincipalSources for Early American
History (1600-1800) in the City of New York, second edition, by
Evarts B. Greene and Richard B. Morris, contains a number of sections devoted to material useful for the writing of legal history.
Law School Interest Manifest.-The law school reviews and journals have likewise from time to time printed articles on Anglo-American Legal History. Pressed by demands for space, the editors of such
magazines appear to believe that historical material which they are
asked to publish warrants less consideration than articles dealing with
problems of current interest. Although their point of view is understandable, in 1933-1934 the West Virginia Law School in Volumes 39
and 40 of its Quarterly did allocate over thirty pages to discussions
by Dean Roscoe Pound, Professor Charles J. Hilkey, and Professor
Richard B. Morris on the general topic of Source Material and Problems for the writing of an American Legal History. 3 In a sense these
papers constituted a symposium, and in general terms outlined what
18 33 Irx. L. RxV. 683-8 (1929).
10 39 W. VA. L. Q. 95-103 (1933).
20 27 L. Lim. J. 191-213 (1934).

21 40 W. VA. L. Q. 205-211 (1934).
22 1942 Wis. L. REV. 323-333.
23 39 W. VA. L. Q. 95-103 (1933); 40 W. VA. L. Q. 205-229 (1934).

19561

HISTORY OF AMERICAN LAW

preliminary work must be done before the first history of American
law can be written. The Law Library Journal a few years ago also
printed, as stated above, Francis S. Philbrick's excellent paper, "Possibilities of American Legal History",2 4 a study that constitutes the
most thoughtful statement of this subject yet made.
Commendable as has been the attitude of these and a few other
periodicals, the fact remains that until recently nowhere in the United
States was there a channel through which historical material of a legal
nature could be preserved and made available to the public. To meet
the demand for such a medium, The New York University Law Quarterly Review, as a complement to its Contemporary Law Pamphlet
Series announced in the early part of 1939 an Anglo-American Legal
History Series. By this step Deans Frank H. Sommer and Alison
Reppy, the latter then Editor of the Review, attempted to provide
an outlet for scholarly studies of merit, and, in cooperation with other
organizations and individuals interested in the legal history of America, contemplated the appearance in print of a growing volume of
literature in this field of research.
Histories of Twentieth Century.-More important than articles
in law journals and other periodicals, however, have been studies in
book form of various legal problems, questions and subjects that influenced the law and jurisprudence of America. Several of these for
the nineteenth century have already been mentioned. In the present
century the number of such studies has grown considerably. At least
forty worthwhile treatises dealing primarily with"the tools, trappings,
body and machinery of the law have been published while a much
larger number containing valuable data ranging from indexes to legal
source material to histories of Anglo-American Law have also appeared. In general their contents have reflected the interests or special
fields of knowledge of the scholars who wrote them. A catalogue of
them would contain the names of a majority of the students and
organizations interested in the growth of our law and legal institutions.25
24 See note 19, supra.
25 Among students and organizations interested in the growth of American legal
institutions would be found the following: Association of American Law Schools;
SELECr ESSAYS flx ANGrO-AimmcAxsr
LEGAL HISTORY, 3 vols. (Boston, 1907-1909);
WILlAM WIRT BLuE, TRANSACTIONS OF THE SUPP
COURT OF THE TERRITORY OF
MIcHIGAN 1805-1827, 6 vols. (Ann Arbor, 1935-1940); CARROLL T. BOND, THE COURT

OF APPEALs OF MARYLAND,

A HISTORY (Baltimore, 1928); CARROLL T. BOND and

R zcARD B. MoRRIs, PROCEEDINGS OF THE MARmwD COURT OF APPEALs,

1695-1729

(Washington, 1933); DANEL J. BOORsTrn, ET AL., DELAwARE CASES, 1792-1830, 3 vols.
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With a number of accurate and interpretative studies such as
is listed in the above summary already in existence, and with other
research projects on the way, the foundations-possibly a little above
-have been poured for the edifice that some day will constitute the
History of American Law so frequently mentioned. But, as has also
so often been stated, the chief difficulty in continuing work for the
superstructure of this history is locating and preparing the stuff out
of which it is to be built. That there is much material, and in generous amount, has long been evident. The problem, however, is to make
it available for use.
(St. Paul, 1943); JOHN F. DILLON, THE LAWS AND JURISPRUDENCE
(Boston, 1895); FRANK M. EASTMAN, COURTS AND LAWYERS
vANIA (1623-1923), A HISTORY (New York, 1922); PRESTON W. EDSALL,
AND AMERICA

OF ENGLAND
OF PENNSYLJOURNAL OF

COURT OF COMMON RIGHT AND CHANCERY OF EAST NEW JERSEY 1683-1702
Philadelphia, 1937); RIcHARD F. FIELD, THE PROVINCIAL COURT OF NEW JERSEY
(Newark, 1849); JULIUS GOEBEL, JR., CASES AND MATERIALS ON THE DEVELOPMENT OF
THE

LEGAL INSTITUTIONS (New York, 1937) ; JULIUS GOEBEL, JR. and T. RAY31OND NAUGHTON,
LAW ENFORCEMENT IN COLONIAL NEw YORK: A STUDY IN CRIMINAL PROCEDURE (16641776) (New York, 1944); PAUL M. HAMIN, LEGAL EDUCATION IN COLONIAL NEW YORK

(New York, 1939); PAUL M. HAMLIN and CARLES E. BAKER, SUPREME COURT OF
JUDICATURE OF THE PROVINCE OF NEW YORK, 1691-1704, 3 vols. (New York, 1952-6);
FREDERICK C. HICKS, MATERIALS AND METHODS OF LEGAL RESEARCH (Rochester, 1923);

S. HOLDSWORTH, A HISTORY OF ENGLISH LAv, 9 vols. (London, 1922-38);
CHARLES M. HOUGH, REPORTS OF CASES IN THE VICE-ADmIRALTY OF THE PROVINCE OF
NEW YORK AND IN THE COURT OF ADMIRALTY OF = STATE OF NEW YORK, 1715-1788,
WITH AN HISTORICAL INTRODUCTION AND APPENDIX (New Haven, 1925); EDWARD ALFRED
JONES, AMERICAN MEMBERS OF THE INNS OF COURT (London, 1924); RICHARD B. MORIS, SELECT CASES OF THE MAYOR'S COURT OF NEW YORK CITY, 1674-1784 (Washington, 1935); RICHARD B. MORRIS, STUDIES IN THE HISTORY OF AMERICAN LAW WITH
SPECIAL REFERENCE TO THE SEVENTEENTH AND EIGHTEENTH CENTURIES; LAW, A CENWILLIAM

TURY OF PROoRESS, 1835-1935 (ed. by Reppy) N. Y. Univ. School of Law (New
York, 1937); FRANCIS S. PHILBRICK, Editor, THE LAW OF INDIANA TERRITORY, 1801-1809
(Springfield, Ill., 1930); ROSCOE POUND, THE FORMATIVE ERA OF AMERICAN LAW (New
York, 1938); H. CLAY REED and GEORGE J. MILLER, THE BURLINGTON COURT BOOK;
A RECORD OF QUAKER JURISPRUDENCE IN WEST NEW JERSEY, 1680-1709 (Washington,
1944); MADELINE R. ROBINSON, AN INTRODUCTION TO THE PAPERS OF THE NEW YORK
PRIZE COURT, 1861-1865 (New York, 1945); ARTHUR F. SCOTT, CRIMINAL LAW IN COLONIAL VIRGINIA (Chicago, 1930); JOSEPH HENRY SMITH, APPEALS TO THE PRIVY COUNCIL
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V.

RESOURCES

Legal and CulturalInfluence of England, France,Spain and Holland Upon American Law.-In locating the sources for a history
of American law, not only must the origins of it be traced to England
but also to France, Spain and Holland. A thorough knowledge of
the legal histories of -these countries of the seventeenth and eighteenth
centuries is requisite for an understanding of the development of law
on this side of the Atlantic. This necessity exists because for several
centuries in widely separated areas of North America the nationals of
each country lived, developed cultures and erected independent judicial establishments.
The French, on their part, maintained in Canada and the Mississippi Valley a culture and civilization which left its imprint upon the
peoples who succeeded them. Avd what it is possible to say of the
French, may also be asserted of the Spanish in the South and Southwest, and of the Dutch in New York. Indeed, these last two peoples
bequeathed to America legal practices and procedures which are still
followed while upon our jurisprudential philosophy their influence
has been considerable. The laws of our southwestern states testify to
to the Spanish contribution, and students claim that as a result of the
Dutch occupation of New Amsterdam in the seventeenth century the
development of the common law of New York was affected by their
legal theories and practices. Authorities cite in particular the incorporation into the law of the province the Dutch practice of arbitrating disputes, and of its retention following the colonial period. This
assumes added weight when it is remembered that New York's law
and legal procedures have influenced other jurisdictions of the United
States. To be sure, this should not be interpreted to imply that the
Common Law of England has not been the basis of the law of the
United States. Indeed, quite the contrary is meant. It does signify,
nonetheless, that a history of American Law which failed to recognize
the force of the Spanish, Dutch and French contribution to American
Law and to American Jurisprudence would be deficient to the extent
such influence was underestimated or overlooked. Accordingly, students setting themselves the task of writing a history of the law of a
number of our States,--New York, Louisiana, Florida, Texas, and
California, for example,--must be prepared to recognize variations
from the law the English colonists brought with them to the new
world, and which had long prevailed in England. In truth, it is proba-
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ble that before an understanding of the conditions that existed in
Europe preceding and during our colonial period can be had, it will
be necessary to spend some time abroad, particularly in England, in
order thoroughly to examine the records of that day which emanated
in America.
Cultural.-In so doing, however, it is not sufficient that a knowledge of the legal methods and ways of the Europeans who settled in the
New World should be acquired. Vital as such an understanding is, it
would be defective were it not complemented by a broad acquaintanceship with the political, social and economic conditions prevailing in
Western Europe during the time of the early expansion across the
Atlantic. In other words, although laws come into existence in different ways, their interpretation and enforcement depend upon a thorough knowledge of circumstances in the lives of peoples.
In this the England of the seventeenth and eighteenth centuries,
to mention only one of the countries concerned, presents no exception.
The culture and civilization of the period covered should be studied
broadly. Attention should be directed to the practices of business
companies,-especially those engaged in overseas trade; the domestic
institutions affecting empire trade; the history and functions of the
Houses of Parliament; the Privy Council; the Board of Trade; the
Attorney-General's Office; Doctors Commons; the system used for
the promulgation of laws; the system of appeals and the review of
cases from the courts of the West Indies and of the mainland; the
bench and bar, and numerous other matters which affected the lives of
the people of England of the centuries covered. Much of this spade
work must be undertaken before an appraisal of the legal conditions
in the colonies; the reception of law in them, and the development of
an American law can be made with any certitude.
Source Material Elusive.-As stated earlier, extraordinary difficulties confront one planning to write a History of American Law. It
is not simply that the conditions in the several areas represented by
the colonies differed,--particularly the. colonies in the West Indies
and the mainland--and differ sfill, one from the other, and make it
necessary to study each colony separately and treat each almost as
-a distinct unit. Although that is discouraging enough and adds to
the difficulty, the most baffling obstacle concerns the very existence
of the source material upon which a history of the law of those areas
must be based. The ravages of fire, moisture, neglect and spoliation,
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to mention only one problem, have taken a heavy toll, while of other
material there seems to be no trace at all. Fortunate it is that what
has been lost on this side of the Atlantic can frequently be duplicated from the originals or copies that were filed in London, Paris,
Madrid or Amsterdam. However, not every investigator, competent as
he may be, can afford to go to Europe to make the necessary research.
V.

GUIDES AND BIBLIOGRAPHIES

Need of Guides.-In only a few instances have compilations ever
been made of the source material that does exist; and often they are
incomplete. The making of guides and bibliographies, then, assume
prime importance. And, as has already been indicated, such guides
must be both inclusive and adequately descriptive. All of the known
and discoverable material should be listed under appropriate headings
such as legislative, judicial, administrative, political, economic and
social. The compilation will include laws, codes, manuscript and printed records of courts, judicial opinions, reports of bar associations, bar
rules, lawyers' registers, diaries and letters, minutes of councils and
assemblies, debates, charters, commissions, trade practices and records, and other records of a wide sort which bear upon the realm of
law and jurisprudence. And since the law pervades so many of one
of man's consequential activities, the compilations must be comprehensive.
But to construct a guide or a bibliography for a single colony,
or for one state, is a serious undertaking and would consume one
person's time for many months. At present not one exists. Not only
has no individual or institution working in legal history possessed
sufficient funds to engage in such an assignment but no person appears ever to have had the time to devote to such a project, or an
inclination to engage in it. There can be no doubt, nevertheless, that
it constitutes the very basis of all future endeavor in the field of
legal history.
The failure so far to produce adequate guides to the sources of
our legal history, may possibly be traced to an indifference, on the
part of those who should be concerned, of the foundation of law. Perhaps this attitude should not be wondered at, being part of the spirit
of the times. Writing on this matter Dean Roscoe Pound has stated:
"Just now it is fashionable in a common type of juristic thinking
to make light of history, much as it was in the eighteenth century
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and for much the same reason. But the method of the historical
school and historical method are not the same thing. Presently there
will be need to find a basis for stability as well as to make room for
change, and a school which seeks to reconcile stability and change
on the basis of history may play no less a part in the law of the
twentieth century than the historical school did in that of the nineteenth."
Archival Material.--But no matter what the cause of the languor
and indifference that has existed for so long may have been, if progress
in the writing of a History of American Law is to be expected, the
sources for it must be found, studied, catalogued and indexed. Every
county and state archive in our country as well as numerous private
institutions contains some documentary material relating either to taxation, trade, business, governmental organization, roads, schools, vital
statistics, the care of the indigent and insane, public relief, naturalization, conveyances, mortgages, wills, or to other pertinent matters,
among them-very important but by no means all important-the
records of litigation. All of these documents taken together constitute
the record of the law and its application to society, or, at least, all
that there is known to the present time concerning it. They as well
as all discoverable evidence of the social utility or inutility of
legal institutions and legal rules should be treated as part of a history
of social control in America. That the proper scheduling and exhaustive studying of these records will be a time-consuming undertaking, few will deny; that it must be performed before the second
step---the writing of monographs based on these sources-is equally
as evident.
Private Records.-Aside from the public records there exists also
a considerable amount of material quasi-public or private in nature
which demands investigation, appraisal and cataloguing. As in the
case of the public records, this likewise is to be found scattered in a
variety of places. Since during the early history of this country governmental employees appear to have looked upon the offices they
held, and the records pertaining to them, as private property, they
felt justified in taking home a variety of documents which belonged
to Crown or State. Accordingly today historical documents are widely scattered and in order to locate what time and carelessness have
not destroyed, search must be made through collections of private
papers which sometimes is arduous, often fruitless.
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To this task, then, namely,--locating and listing the sources, subject by subject, colony by colony, state by state, the attention of
those interested in our legal history must be given, for only after this
work has been thoroughly and meticulously carried out-will a comprehensive bibliography for the whole country be possible.
Distribution of Records.-A considerable portion of the material
so listed will doubtless be available to a limited number of people
only. There are, for instance, only the originals of the minutes of
the colonial High Court of Chancery of the Province of New Jersey
and few people can go to Trenton, New Jersey, to consult them. This
also is true of the twenty-seven page record of the sittings of the
Supreme Court of Judicature of the Province of New York, 16911692, a priceless relic now in the custody of the Clerk of the Court
of Appeals, Albany, New York. Or, to cite another example, how
many individuals have access to the Diary26 of the colonial lawyer,
James Alexander, a small but unique journal crowded with information for the legal historian? If documents and records such as these,and there are others like them all over the country,-are to be made
available, photostatic copies of them, or micro-films of them, will have
to be made for distribution, or they will have to be edited and printed.27 Recourse to one or both of these methods, or to some other
equally satisfactory method, will have to be had if they are to be
fully useful.
Monographic Studies.-In the meantime, while awaiting the completion of guides and bibliographies, monographs and special studies
on a number of diverse subjects and legal problems may be undertaken. Before Sir William S. Holdsworth began his epoch-making
History of English Law, studies on a variety of matters had been
coming from scholars over the centuries. One of the results of this
situation, a problem it might be said to have been, was selecting the
worthwhile material from among that which had already appeared;
not locating and preparing the original materials upon which, some
time in the future, a history would be written. 28 This observation,
of course, does not mean that what that great legal historian achieved
was anything but monumental; rather, it is stated for the purpose of
,showing the magnitude of the job facing the scholars working toward
26
27

This Diary is owned by the New Jersey Historical Society, Newark, N. J.
Film copy has been made of a large portion of the manuscript minutes of the

SUPREME COURT OF JUDICATURE OF T

28

PROVINCE OF NEW JERSEy.

See JrAms, op. cit. supra n.1 at 683-8.

NEW YORK LAW FORUM

[VOL., 2

a History of American Law; the spade-work that must be done prior
to the drafting of plans for the final edifice.
Comprehensive Histories.--Comprehensive legal histories must
also be written. In this assignment lawyers, historians, economists,
political scientists, criminologists, sociologists, and organizations interested in the history of American law, all must work together. The
training, experience and expertness of each will complement one another's efforts and is necessary for the final result. Studies in so
many fields await prosecution that for the present at least there
scarcely can be duplication. For example, research of American legal
and political institutions from early times are sorely needed as are
also systematic treatises of techniques related to the bases of administrative orders and to the grounds of judicial decisions. Another fascinating inquiry concerns itself with the question of how' influential
the colonial vice-admiralty courts were in developing a body of American Maritime Law. So, likewise, does a study of religious groups and
organizations and the part they have taken in advancing the doctrine of freedom of conscience and worship. Again, although it is
known that few books of a legal nature intended for the use of the
practicing lawyer were printed in the American colonies, that colonial
practitioners depended almost exclusively upon books from abroad,
chiefly those printed in England with a sprinkling of treatises from
the Continent, no examination has ever been made of how influential
and useful such books, reports and encyclopaedias were. Without
undue exaggeration it may be said that a host of problems await investigation.
As for the contents of such works it is important to remember
that only with the cooperation of scholars in several departments can
the subject matter with which they deal be fully exhausted; that
thereby only can that perfection "upon which the students and the law
reformers and the jurists and the lawmakers of the future must
build for a long time to come" be achieved. And their effect-concerned as they will be not merely with the evolution of legal doctrines, or with the development of the large divisions of the law, as of
equity, of property or of wills, but with several or all of such divisions-will constitute the backbone of any work dealing satisfactorily with the history of American law.
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VI. CONCLUSION
Purpose of History of American Law.-It is well again to note
that the History of American Law that some day is to be written
will be undertaken primarily not for the purpose of recording events,
but rather to describe the growth, the progress, the development of
law from one era to another, and to forecast its future as one of
man's social experiences. "The story of the protection given to his
property and rights of personality, the record of his taxes and schools
and of mortgages placed upon his farm and home, the inventory of
his estate left by him at death and the manner of its disposition, the
.record of legislative aid to health, to transportation, to communication through the mails, and to the physically and socially unfortunate,--such things are testimony of the well-considered, time-tested,
permanent will of man, and of his most important and enduring
social works" 9 and must receive due consideration in America's history of American Law. Long ago Justice Holmes wrote: "It is perfectly proper to regard and study the law simply as a great anthropological document. It is proper to resort to it to discover what ideals
of society have been strong enough to reach that final form of expression, or what have been the changes in dominant ideals from century to century. It is proper to study it as an exercise in the morphology and transformation of human ideas." And at another point
he stated: "The history of law is the embryology of a most important set of ideas, and perhaps more than any other history tells
the story of a race. 0°
But history by itself cannot establish standards of value, of what
is desirable in law. If it is not to be a blind enslavement of the living present to bygone times, we "must always be on guard as to what
past rules are no longer suitable, and this requires not only a knowledge of past facts, but also an understanding of the needs of the present as of the past."3 1 Consequently, if we are to judge their present
form and content objectively, laws and legal institutions, like other
social products, must be understood in their origin and their evolution and must be related to the successive social environments by
which they have been conditioned.
In America the major difficulty to the present time has been to
29 See PBUaucx, op. cit. supra n. 1 at 201.
30 HoLar.s, CoLTE-TcD LEo.
PA 1m~s 212, 299 (New York, 1920).

31 Cohen, Law and Scientific Methods, 6 Am. L. Scr. REv. 235 (1928).
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arouse a wide interest in legal history and in the materials at hand
for research in that field. This, as several commentators have pointed
out, is all the more strange, for no collection of source materials upon
which students of American history can, if they will, lay their hands,
exists anywhere in the United States comparable to those that are to be
found in the archives of our different institutions. The variety and
richness of their contents causes one to wonder why they have not
long since been thoroughly explored. The fact that they have not is
a challenge to take an interest in them, and should arouse every section of the country to cooperate in making them available to the public. Lawyers, local historians, national and local historical societies,
colleges, universities, libraries, and institutions and societies engaged
in studying our governmental, economic, sociological and political
problems should support a movement in that direction. Research
seminars in legal history in our colleges, universities and law schools
should be encouraged. As a matter of fact, it might be well to require
that every student who is headed for a legal career should pass a
thorough and comprehensive course in legal history as a part of his
training. Such a discipline ought to cover the legal development of
both England and America as well as provide a grounding in Roman
Law and its subsequent expansion throughout the world. If this plan
were put into effect, law school students would find their studies
much more intelligible than has been the case heretofore, and the
lack of knowledge of legal history, now so common among law school
graduates petitioning for admission to the bar, would be reduced if
not eliminated.
Supervision By An American Legal History Society.-Finally, it
might be pointed out that if the effort and interest in local history
that is at present being shown, and prospectively will be manifested,
is allowed to go unsupervised and uncoordinated, waste may result.
Indeed, studies of vital importance may not be undertaken at all.
Therefore, it is of the utmost importance that cooperation between
all the organizations and institutions now engaged in this field of research, or which may become interested, should prevail. Possibly the
work could be headed up by the American Legal History Society.
This organization, which was founded in 1933, had behind it some of
the foremost legal historians in America. As stated in its by-laws,
"The purpose of the society shall be to encourage the study and advance the knowledge of the history of American law by locating, in-
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ventorying, making available, and promoting the preservation of materials for research; by promoting the scholarly editing and publication of important source materials; by reporting upon the progress
which is made from year to year in the discovery and editing of source
materials; and by encouraging monographic research and publication.
"The Society therefore plans: (1) to edit and publish, in a series of
volumes, representative legal records of all kinds that are now accessible only in manuscript; (2) to encourage similar publications made
under other auspices; (3) to supplement and integrate existing inventories of legal archives; (4) to provide scholarly bibliographies of
the legal history of every state; (5) to secure, if possible the
preparation of historical indexes to the legislation of every state and
a revised and improved edition of Stimson; and (6) to promote in
every way the security of existing records and the betterment of
archival practices.""
If, however, it should be found that the American Legal History
Society is not the organization through which the current interest in
the developing field of Anglo-American legal history can most satisfactorily and advantageously be capitalized, two other institutions,
The American HistoricalAssociation and the New York Law School
are prepared to supervise the work. The former, through its Committee on the Littleton-Griswold Fund, and the latter, through its
Anglo-American Legal History staff, are actively pioneering in this
almost untrodden field of history. Both have personnels to supervise
the necessary research and to prepare the results of such research for
publication.
Financial Support.-The main difficulty confronting each of
these organizations is a lack of financial resources with which to
carry out their programs. Such a condition effectively curtails their
usefulness and it is hoped may soon be ended. Hundreds of Americans, particularly lawyers who entertain a keen interest in the historical foundations of the legal institutions through which they practice their profession, will, it is believed, make available funds adequate to carry on research and publication without interruption when
informed of the present situation. A few institutions and individuals
82 See the Prospectus sent out by the Society in 1934. The Society also expressed
the hope that a quarterly journal devoted to American legal history might be established. Temple University School of Law is reliably reported to be considering publishing a journal on Legal History, the first issue of which is planned for the Summer
of 1956.
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have already provided funds for this purpose. Among these are Mrs.
Griswold, who has set up the Littleton-Griswold Fund; the Trustees
of The Commonwealth Fund, and William Nelson Cromwell, Esq. The

latter in 1928 established "The William Nelson Cromwell Foundation for Research of the Legal History of the Colonial Period of the
United States of America, A Museum and Other Matters of a Legal
Nature." Although research under this Foundation has yet to be
undertaken, it is earnestly hoped that those in control of its resources,
and others, may shortly decide to help support the studies of our
colonial laws which are now under way as well as those that are
planned to be made. Certainly, unless aid generous in amount can be
secured, vital research projects will be seriously curtailed. It scarcely
needs to be pointed out that such a situation should be prevented from
arising.

